GREAT BAS N M NE VATCH
S BRRA ALWB, TA YABE GHAPTER

| BLA 97-67 Deci ded March 5, 1999

Appeal froma Decision and a Record of Decision of the Acting Dstrict
Manager, Wnnenucca O strict, Nevada, Bureau of Land Managenent, approvi ng
a PFan of (perations for the Lone Tree Mne Expansi on. N26- 93- 002P.

Appeal dismssed in part; decision affirned.

1 Environnental Quality: Environnental S atenents--Mning
Qains: Fan of (perations--National Environnental Pol -
icy Act of 1969: Environnental Satenents

BLMs approval of a plan of operations for open pit
gold mning wll be affirned when an envi ronnent al

i npact statenent shows that BLMhas taken a hard | ook
at all of the significant environnental consequences
of mining operations, including the inpacts to surface
and groundwat er .

APPEARANES denn C Mller and TomMers, Geat Basin Mne Wdtch, and
Serra dub, Toiyabe Chapter, Reno, Nevada, for the Geat Basin Mne Vétch
and Serra Qub, Toiyabe Chapter; John F. Shepherd, Esq., Denver, ol orado,
and Rchie D Haddock, Esq., Santa Fe Pacific Gl d Gorporation, Reno,
Nevada, for Intervenor Santa Fe Pacific Gl d Gorporation; Ron Vénker,
Dstrict Manager, Wnnenmucca O strict, Nevada, Bureau of Land Managenent,
US Departnent of the Interior, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE KELLY

The Geat Basin Mne Vdtch (Geat Basin) and the Serra A ub,
Toi yabe Chapter (S erra dub), have appeal ed froma Decision and a
Record of Decision (RID) of the Acting Dstrict Manager, Wnnenucca
Dstrict, Nevada, Bureau of Land Managenent (BLM), both dated Grtober 15,
1996, approving A an of (perations N26-93-002P, submtted by the Santa Fe
Pacific Qld Qorporation (SFPG for the Lone Tree Mne Expansion. By
Qder dated February 14, 1997, we granted SFPGs notion to intervene in
thi s proceedi ng.

The proposed action woul d expand SFPG s exi sting open pit gold mn-
ing operation, resulting in additional |and di sturbance of 847.6 acres
of public land and 176 acres of private land. SHPG proposed to join
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two existing pitsinsecs. 11 and 13, T. 34 N, R 42 E, Munt Dablo
Meri di an, Hunbol dt Gounty, Nevada; the mine pit expansi on woul d enconpass
114.5 acres of public land. Because the expanded pit, |ike the original,
woul d extend bel ow the water table, SFPGwoul d continue its dewatering
operations. Mst of the water woul d continue to be discharged into the
Hunbol dt R ver, about 11 mles to the northwest, after being processed
in the newcooling pond and water treatnent facility. Uhder the proposed
action, dewatering/di scharging operations would, along wth mning opera-
tions, be extended through the year 2006.

O February 17, 1994, BLMpublished notice that, in order to assess
the environnental consequences of approving SFPG s proposed F an of (pera-
tions, it would prepare an Environnental Inpact Satement (HS in accor-
dance wth section 102(2)(Q of the National Environnental Policy Act of
1969 (NEPA), as anended, 42 US C 8§ 4332(2)(Q (1994). The Draft B S
prepared by a third-party contractor (Mxi mTechnol ogi es, Inc. (Mxin))
wth input fromother third-party contractors, was not finalized until
after it had been reviewed by BLMs interdisciplinary staff of resource
experts.

Fol I ow ng the subm ssion of public comments in response to publication
of a notice of the availability of the Draft HS in the Federal Regi ster
on Decenber 13, 1995 (60 Fed. Reg. 64069 (Dec. 13, 1995)), BLMissued a
Fnal BSon Septenber 13, 1996. Subsequently, on Cctober 15, 1996, the
Acting Dstrict Manager rendered his Deci sion and ROD approving SFPG s pro-
posed P an of (perations, subject to various stipulations and mtigation
neasures. Geat Basin and Serra Qub jointly appeal ed therefrom

n appeal, SFPG and BLM argue that because G eat Basin did not
file coments on the Draft BS its appeal shoul d be di smssed for |ack
of standing on the basis that it is not a "party to a case," as required
by 433 CF R 8 4.410(a). Inits Reply, Geat Basin concedes that it did
not file such cooments, and states that it does not contest the standi ng
issue. Accordingly, Geat Basin's appeal is dismssed for |ack of stand-
ing because it is not a party to this case, as required by 43 CF. R
8§ 4.410(a).

Ve turn to the nerits of the appeal by the Serra AQub (Appellant).
The prinary contention by Appellant is that BLMs BS failed to adequatel y
consider the fact that SFPG s proposed expanded mini ng operations have
a "substantial probability of adversely affecting groundwater |evels and
surface flows in nuch of the Hunbol dt R ver basin, the | argest drai nage
basin in the Sate of Nevada, thereby inpacting nany environnental val ues."
(Satenent of Reasons for Appeal (SR at 1.) It argues that BLMs fail -
ure to properly assess the surface and groundwater inpacts resulted from
BLMs reliance on "faulty hydrol ogi ¢ assunptions and nodel s" to predict
such inpacts, thus rendering BLMs final decision to approve SFPG s pro-
posed operations "scientifically invalid." (SRat 1.) Appellant con-
cludes that BLMhas viol ated section 102(2) (O of NEPA
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[1] It is well established that under section 102(2)(Q of NEPA
the adequacy of an B'S nust be judged by whether it constituted a "detail ed
statenent,” which took a "hard | ook" at the potential significant envi-
ronnent al consequences of the proposed action, and reasonabl e al t er na-
tives thereto, considering all relevant natters of environnental concern.
42 US C §84332(2) (O (1994); olorado Environnental Goalition (CGEQ,
142 I BLA 49, 52 (1997), and cases cited.

In general, an BS nust fulfill the prinmary mssion of sec-
tion 102(2)(Q of NEPA which is to ensure that BLM in exercising the
substantive discretion afforded it to approve or di sapprove mning opera-
tions, is fully inforned regardi ng the environnental consequences of such
action. 40 CF R 88 1500.1(b) and (c); Natural Resources Defense Gouncil,
Inc. v. Hodel, 819 F.2d 927, 929 (9%th dr. 1987). In decidi ng whether an
B S pronotes i nforned deci sionmaking, it is well settled that a "rule of
reason” wll be enployed. As the court stated in Gounty of Suffol k v.
Secretary of Interior, 562 F.2d 1368, 1375 (2d Qr. 1977), cert. deni ed,
434 US 1064 (1978):

[AAn BS need not be exhaustive to the point of discussing

all possible details bearing on the proposed action but w |
be uphel d as adequate if it has been conpiled in good faith
and sets forth sufficient infornmati on to enabl e the deci si on-
naker to consider fully the environnental factors invol ved and
to nake a reasoned decision after bal ancing the risks of harm
to the environnent agai nst the benefits to be derived fromthe
proposed action, as well as to nake a reasoned choi ce between
alternatives.

The critical question is whether the HS contains a "reasonabl y t horough
di scussi on of the significant aspects of the probabl e environnental con-
sequences” of the proposed action and alternatives thereto. Sate of
Galiforniav. Bock, 690 F.2d 753, 761 (9th dr. 1982) (quoting Trout
Lhiimted v. Mrton, 509 F.2d 1276, 1283 (9th dr. 1974)).

Wien BLM has conplied wth the procedural requirenents of sec-
tion 102(2)(Q of NEPA by actually taking a hard I ook at all of the
likely significant environnental inpacts of a proposed action, it wll be
deened to have conplied wth the statute, regardl ess of whether a different
subst anti ve deci si on woul d have been reached by this Board or a court (in
the event of judicial review. See Srycker's Bay Nei ghbor hood Gouncil,
Inc. v. Karlen, 444 US 223, 227-28 (1980), and cases cited. As we sai d
in OQegon Nat ural Resour ces CbunC|I 116 I BLA 355, 361 n.6 (1990):

[ Section 102(2) (O of NEPAl does not direct that BLMtake any
particul ar action in a given set of circunstances and, specif-
ically, does not prohibit action where environnental degradation
Wil inevitably result. Rather, it nerely nandates that what ever
action BLMdecides upon be initiated only after a full consider-
ation of the environnental inpact of such action.
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In order to overcone BLMs deci sion to proceed wth mni ng opera-
tions, Appellant nust carry its burden to denonstrate by a preponderance
of the evidence, wth objective proof, that BLMfailed to consi der, or
to adequatel y consider, a substantial environnental question of naterial
significance to the proposed action or otherw se failed to abi de by sec-
tion 102(2) (Q of NEPA See CEC 142 IBLA at 52.

There is no dispute that a substantial quantity of water wll be
renoved fromthe aquifers underlying the mne pit and di scharged to the
Hunbbol dt R ver during mining operations. BLMprojected that the expansi on
of the mne would result in the renoval of an additional 600,000 acre-feet
of water through the year 2006. (Draft HS at 4-8.) BLMstated that
dewatering the mne pit and discharging the water to the Hunbol dt R ver
woul d, during the life of the mine, cause a groundwater deficit in the
| ocal Hunbol dt R ver sub-basi n which enconpasses the pit. (Fnal BS
at 4-39.) However, BLMal so stated that such activities would not create a
groundwat er deficit in the overall Hunbol dt R ver Basin, but woul d nerely
result inredistribution of water wthin the basin. (Fnal BHS at 4-39.)

Appel  ant objects to this reasoning, arguing that there will be a
deficit in the overall basin which BLMfailed to take into account. It
argues that, for the nost part, the water discharged to the river wll
enter the Rye Patch Reservoir, thereby enlarging the surface area of the
reservoir and increasing the anount of water lost to the overall basin
t hrough evaporati on.

BLMtook evaporation into account, but recogni zed that it was diffi-
cult to precisely gauge the inpact because it was hard to determne exactly
how nuch di scharged water (as opposed to water fromprecipitation and ot her
sources) reached the reservoir, stayed there, and ultinately was lost to
evaporation. In any event, BLMdid not regard it as a significant inpact
requiring detail ed anal ysis.

Appel | ant has presented no evi dence of the extent to which the surface
area of the reservoir wll be increased as a consequence of SFPG s mining
operations or, ultinately, the quantity of di scharged water whi ch reaches
the reservoir and then is lost to evaporation. It has therefore failed to
denonstrate that there wll be any appreciabl e i ncrease in the anount of
water lost to evaporation and therefore to the overall basin. Nor has it
thus offered any factual support to contradict BLMs conclusion that there
Wil be no significant inpact to the overall Hunbol dt R ver Basin fromnine
dewat er i ng/ di schar gi ng operati ons.

Appel lant contends that it is likely that the discharge fromthe
mne pit wll keep the Rye Patch Reservoir "nuch fuller for sone years
and i ncrease the chance of wastage over the spillway,” and argues that
BLMfailed to anal yze the inpact of this water on the Huniol dt S nk.
(SR at 8.)

BLMindicates there is little chance for wastage fromthe reservoir's
spil lway, predicting that "[u]nder nost conditions, additional flowresult-
ing fromthe Lone Tree Mne di scharge woul d be retained by this reservoir."
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(Draft HS at 4-32.) Mreover, BLMstates that "nost mine water di scharged
directly into the Hunbbol dt Rver is not expected to reach the Huniol dt
Snk." (Draft BSat 4-77.) BLMexplains that prior to reaching the S nk,
excess water would nornal |y be consuned by natural |osses, agricultural
diversions, or storage in the Rye Patch Reservoir for agricultural use.

Appel lant' s projected overflowfromthe reservoir woul d not occur
until water is being discharged at the naxi numanticipated rate, which is
not expected to occur until the last year of mining operations. (Draft BS
at 2-39.) Mreover, even if spillage fromthe reservoir does occur, Appel -
lant has failed to showthat it wll result in any adverse inpact to the
quality of water in the Hunbol dt S nk.

Appel  ant asserts that BLMfailed to adequately consider the inpacts
to the Hinbol dt R ver caused by the refilling of the mine pit at the
conclusion of mining operations. It challenges BLMs cal cul ation of the
inpact of pit refilling on river flow concluding that it wll be nmuch
| ar ger.

BLM concl uded that the flow of the river was likely to decrease as a
result of water being drawn into the expanded pit and the surroundi ng area
affected by dewatering operations inthat pit. (Draft HS at 4-32; H nal
BSat 3-28.) BLMdetermned the extent of water |oss based onits inter-
disciplinary reviewof a third-party hydrogeol ogi c i nvestigation undertaken
by Hydrol ogic Gonsultants, Inc. (H3J), which used a recogni zed groundwat er
nodel (MNEDW. BlLMstated that this slight decrease in fl owmght be
detectable at tines of lowflowduring the |ate summer/early fall, but
ot herw se woul d have no significant inpact. (Draft BSat 4-32;, FHnal BS
at 3-28.)

Appel | ant di sagrees, asserting that BLMs river flow cal cul ations
relied on erroneous assunptions regarding the character of the river, while
Appel lant' s cal culations did not. These assunptions concern the "hydraulic
conductivity" along the bottomof the river, the overall "leakance" al ong
the river, and whether the river is "connected" to the water table. (SR
at 3-7.)

Relying on a February 25, 1997, affidavit of Thomas M Hanna, a hydro-
geol ogist wth HI, SFPGargues that BLM rather than Appel | ant, used the
correct assunptions in calculating the anticipated inpact to river flow
frompit refilling:

Frst, [BLMs] nodel did not use an unrealistically low hydraulic
conductivity value for the valley alluvium It used a horizon-
tal conductivity of 0.1 ft/day, and a vertical conductivity of
0.001 ft/day, values that are consistent with the shall ow al |l u-
vial naterials in [the] Hinbol dt Rver bed (silty sand, silt and
clay). [Afidavit of Thomas M Hanna] [paragraph] 8(e); Draft
BSat 3-40, 3-48, 4-11, 4-32 (regarding silty and cl ayey ri ver
bot t on) .
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Second, the | eakance factor for the BS nodel -- about
0.035 day™* -- was derived froma steady-state calibration
of the nodel incorporating neasured water |evels, known river
| osses, evapotranspiration rates, and recharge. This is standard
practice. Hanna Aff. [paragraph] 9. If [Appellant] had used
correct input values, it woul d have derived a | eakance factor
very close to the value used in the BS nodel. 1d. [para-
graph] 8(c). Acritical flawin [Appellant's] calculations is
that the cal culations ignore the actual pre-mning flow |l oss of
7.8 cfs in the reach of the Hinbol dt R ver that runs past the
Lone Tree Mne. 1d. [paragraph] 8(d).

Third, contrary to [Appellant], the river should not be
nodel ed as connected to the water table. In fact, the river is
di sconnected fromthe water tabl e through nost of the Hunbol dt
R ver hydrol ogical study area. 1d. [paragraph] 10(b) and (c).
The nodel takes into account short reaches of the river where
the aquifer is connected to the river. 1d. at [paragraph] 10(c).

The wel | data cited by [Appel lant] does not support its
position. |d. [paragraph] 10(a).

(SFPG Answer at 11-12.)

Appel lant has failed to establish that its objection to BLMs cal -
culation of the decrease inriver flowattributable to mne pit refilling
anounts to anything nore than a di sagreenent between experts. Ve have
long held that the Departnent is entitled to rely on the reasoned anal ysi s
of its experts. See Wst Gow Qeek Permttees v. BLM 142 | BLA 224, 238
(1998), and cases cited. Further, in order to overcone BLMs eval uati on,
Appel l ant nust do nore than offer a contrary opinion; it "nust show by a
preponder ance of the evidence, that BLMerred when col | ecti ng the under-
lying data, when interpreting the data, or when reachi ng the concl usi on. "
Id. Appellant makes no such show ng here.

Appel | ant obj ects to BLMs groundwat er nodel i ng on the basi s t hat
it inproperly determned the source of the water which will, wthin a pro-
jected 23 years, purportedly elimnate 90 percent of the deficit of water
in the aqui fers caused by dewatering operations (or 900,000 acre-feet).
It calculates that, in order to thus recharge the aquifers during that
tine period, given an expected rate of recharge fromprecipitation of
0.54 inches/year, water wll have to cone froma surroundi ng recharge area
869,000 acres in size: "Thisis clearly not possible. Q, if it were, it
woul d dry every spring, riparian zone, and well wthin the recharge zone."
(SR at 7.)

BLM changed its positioninthe Fnal BS concluding that it woul d
take 42 years to elimnate 90 percent of the water deficit in the aqui-

fers, thus reduci ng the necessary recharge area by al nost hal f. (H nal
BSat 3-22.) Inits Reply, Appellant disputes BLMs revi sed area, but
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fails to denonstrate that BLMis incorrect in stating that water fromall
sources, principally underground fornations, but al so the Hinbol dt R ver,
direct precipitation, and evapotranspiration salvage, wll be sufficient
to substantially recharge the aquifers over that tine peri od.

Appel | ant argues that after mining, the renai ning contam nated pit
| ake water wll have the potential to adversely affect birds and ot her
wldife, and to degrade groundwater supplies in the area, both in vio-
lation of Sate law It also argues that the quality of that water is
likely to be substantially worse than predicted by BLM si nce the geochem
ical nodeling used by BLMto predict water quality "ha[s] never been vali -
dated on any pit |ake of simlar size." (SCRat 10.)

Inits Fnal BS BLMused geochemcal nodeling to predict the quality
of pit lake water followng mning, concluding that it would pose little or
no threat to birds or other wildlife or to the groundwater supplies in the
area. (Hna BSat 3-30to 3-31, 3-33, 4-14 to 4-15, Appendices D and E)

BLMnoted that the proper use of such nodeling, given the input of "good
site-specific data,” which was the case here, should be a "superior nethod
of water quality prediction than the use of existing water quality from
other pit lakes." (Fna BSat 435 seeid at 4-36.) Further, BLM
required SFPGto nonitor water quallty inthe pit |ake and nearby well's
and to inplenent mitigation neasures, acceptable to BLMand the responsi -
ble Sate agency (Nevada O vision of Environnental Protection), should any
degradation occur in the future. (RDat 1, 4-5.)

Appel lant has failed to denonstrate that BLMs geochemcal nodel i ng
has, in any particular instance, failed to correctly predict the quality of
pit |ake water or that it was generally not adequate to do so in the case
of the Lone Tree Mne.

Appel l ant avers that BLMfailed to consi der two reasonabl e al t erna-
tives to the proposed action, in violation of section 102(2)(Q of N=PA and
its inplenenting regul ations. These alternatives are (1) discharging the
water taken fromthe mne pit during mning operations, either in whole or
in part, into Punpernickel Valley, rather than into the Hinbol dt R ver, so
as to recharge the groundwater and (2) partially or conpletely backfilling
the mne pit follow ng the concl usion of mning operations, so as to pre-
vent the accumul ation of water in the abandoned pit.

BLMis required by section 102(2)(Q of NEPA and its inpl enenting
regul ations to rigorously expl ore and objectively eval uate all reasonabl e
alternatives to a proposed action, which wll acconplish its intended
purpose, are technically and economcal |y feasible, and yet have a | esser
or noinpact. 40 CF. R 88 1501.2, 1502.1, and 1502.14; Headwaters, Inc.
v. BM 914 F. 2d 1174, 1180 (9%th dr. 1990).

In the present case, BLMconsidered the alternatives of di scharg-
ing water into the Punpernickel Valley and backfilling the mne pit, but
elimnated themfromdetail ed anal ysis because they were not found to
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be reasonabl e alternatives. (Draft HS at 2-52 to 2-55.) BLM concl uded
that di scharging water into the Punpernickel Valley would not result in
any appreci abl e recharge to the groundwater, due to the valley's geol ogy:

[Tests] indicat[e] that the bedrock intercepted by * * * wells
nay be connected to the groundwat er cone of depression devel opi ng
at the Lone Tree Mne. Therefore, reinjection into bedrock in

t he Punperni ckel Valley probably would recirculate at | east a
portion of the water back to the mne' s dewatering systemand
cause hi gher dewatering rates.

* * * * * * *

[Test] [r]esults showthat the perneability of the alluviumin
this area appears to be relatively high; however, the shall ow
depth to the water table limts the rate at which water can
infiltrate into the subsurface. Additionally, the infiltration
capacity of the pits probably woul d decrease with tine as a
result of siltation. A very large pond surface area woul d be
required to achi eve the necessary infiltration capacity, result-
ing in significant land di sturbance and evaporation | osses.

(Draft BSat 2-52; see Fnal BS at Appendi x J.)

BLM concl uded that backfilling the pit was not a reasonabl e alter-
native because it would: (1) cost over $275 mllion to nove about 555
mllion tons of overburden; (2) require 10 to 14 years to conplete after
mni ng had ceased; (3) adver sel y inpact air quality as a result of fugi-
tive dust and vehicle enissions caused by backfilling operations; and
(4) prohibit the future mning of additional gold reserves bel ow t he dept h
of the proposed expanded mine pit because of the costs to first renove the
backfilled naterial. (Draft HS at 2-53; Hnal BS at 4-27.)

Appel | ant does not contradict BLMs assessnent of discharging the
water into the Punpernickel Valley or backfilling the mne pit. Thus, we
conclude that the level of analysis in the BS concerning such alternatives
conplies wth section 102(2)(Q of NEPA and its inplenenting regul ati ons.

FHnally, Appellant contends that the procedure used by BLMin sel ect -
ing athird-party contractor to prepare the BHS was "substantially flaned
and fraught wth a conflict of interest," because it resulted i n SPG hav-
ing "effective veto authority" over BLMs sel ection of the contractor.
(SR at 9.)

BLMasserts that while it considered SHPG s reconmendati on, BLM al one
sel ected Maxi mfromanong ni ne contractors who had submtted bi ds/ proposal s
inresponse to a solicitation by BLM See al so Affidavit of Gnthia M
DeWese, dated Feb. 24, 1997 (Ex. B attached to SPG Answer) at 1-2. BLM
and SPG argue t hat this procedure conforned to applicabl e regul ati ons and
BLMpolicy, afforded SFPGno veto authority over sel ection of the third-
party contractor, and created no conflict of interest. V¢ agree.
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In summary, Appellant has not carried its burden to denonstrate,
w th objective proof, that BLMfailed to consider or to adequately con-
sider a substantial environnmental problemof naterial significance to the
proposed action or otherw se failed to abide by section 102(2)(Q of NEPA
See (BEC 142 IBLA at 52. The fact that Appellant has a differing opini on
about likely significant environnental inpacts or prefers that BLMtake
anot her course of action does not establish that BLMviol ated the proce-
dural requirenments of NBEPA  See San Juan dtizens Alliance, 129 |BLA 1,
14 (1994).

Therefore, we conclude that the Acting Dstrict Manager's Qctober 15,
1996, Decision and R approving SFPG s proposed A an of (perations for
the Lone Tree Mne Expansion were appropriate. To the extent Appel | ant
has rai sed other argunents not specifically addressed herein, they have
been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, Geat Basin's
appeal is dismssed, and the Deci sion and ROD appeal ed fromare af firned.

John H Kelly
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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